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Abstract
Th e article focuses on a comparative analysis of the cooperation mechanisms of a federal 

center and constituent units based on the constitutional principle of fl exibility. Cooperation 
mechanisms in Switzerland, Canada, the USA and the Russian Federation are studied in de-
tail with the purpose of  identifying enhanced cooperation forms and revealing the princi-
ple of fl exibility infl uence on these forms. It is determined that enhanced cooperation, based 
on the treaties between a federal center and constituent units, inevitably leads to asymmetry 
within the federal system. Th e hypothesis of the article is that implementation of the princi-
ple of fl exibility in the form of enhanced cooperation between a federal center and constitu-
ent units ensure democratic change and eff ectiveness of  federations. Asymmetric federation 
as a pluralistic form ensures democratic rights, minorities’ rights, representation and partici-
pation. It represents a tool for achieving “unity in diversity”.
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Introduction 

Th ere are some federal states in  existence which recognize the principle 
of fl exibility being understood as the possibility for a number of constituent units 
of  federations to  cooperate in  certain fi elds based on  agreements among them 
or  in other forms, sometimes with the participation of  a  federal center. In our 
previous articles, we referred to it as enhanced cooperation within federal settings 
(Shaikhutdinova, 2016, p. 138).
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In the present article, we shall explore how the principle of fl exibility being 
a constitutional principle in a number of modern federations is implemented and 
assess its consequences for the theory and practices of  federalism (Goudappel, 
Conlan, Van Wissen, 2002). Th ere exist federal states, which recognize the princi-
ple of fl exibility being understood as a possibility for a number of constituent units 
of  federations to  cooperate in  certain fi elds based on  agreements among them 
or in other forms, sometimes with participation of a federal center. Th ey are re-
ferred to as an enhanced cooperation within federal settings. 

Th e main goal is to study how the asymmetry as a result of enhanced coop-
eration within federal settings leads to democratic change and promotes the ef-
fectiveness of federations.

Th e thesis that federalism fosters democracy has already been proven by many 
researchers (Elazar, 1987; Fleiner, 2005; Farukshin, 2003; Diamond, 1961). Fe-
deralism has a strong predisposition for democracy (Elazar, 1995, p. 13). Our as-
sumption is that asymmetric federalism, which gives rise to the particular group 
interests, rights and liberties, including national minorities’, enhances those sides 
of democracy, which symmetric federalism, due to its equality attitude, is incapa-
ble of achieving. 

Case studies

For our case studies in  this research, we  take examples from Switzerland, 
Canada, the USA and the Russian Federation.

Switzerland. Th e existing Swiss federal system is  unconceivable without 
intergovernmental cooperation in  its various forms, including institutions and 
agreements among the constituent units, sometimes with the participation of the 
federal center. Article 48 of  the Swiss Constitution states that the cantons may 
enter into agreements with each other and establish common organizations and 
institutions. Th e Confederation may participate in such organizations or institu-
tions within the scope of its powers (the Constitution of Switzerland, 1999).

Strong intergovernmental cooperation is the consequence of the centripetal 
character of the Swiss federation and its origin from the former independent so-
vereign entities, now cantons. Th e intergovernmental institutions and relations are 
closely linked to, or even derive from, one of the distinctive features of Swiss fe-
deralism, namely the close co-operation existing between the sub-national entities 
(the cantons) and also between the cantons and the centre (the Confederation) 
(López – Basaguren & Escajedo San Epifanio, 2013, p. 49).

Enhanced cooperation in Switzerland in the last two decades was extreme-
ly active and is  represented by  intergovernmental conferences, institutions and 
agreements. Th e other forms are round tables, working parties, task forces, con-
sultation procedures for cantons to participate in the federal decision-making pro-
cess, parliamentary committee hearings, and cantonal representatives in  federal 
administration, the House of the cantons.

Th ere are more than 800 intergovernmental agreements within Switzer-
land, some of  them with the participation of  the Confederation, dealing with 
a large variety of subject matters: administrative and of legal character, contain-
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ing legal norms that are binding for the cantons having ratifi ed the agreements 
(ibid., 2013, p. 57). Recent examples are the Cooperation Agreement between 
the Confederation and Cantons (2015), the agreement on measures against hoo-
liganism, the agreement regulating the activities of private security enterprises, 
and the agreement on  the harmonization of  cantonal legislations in  the fi eld 
of school education.

All the above forms of enhanced cooperation within the Swiss federal sys-
tem prove the thesis that both horizontal and vertical cooperation is  in place 
in Switzerland. Th e intense and growing character of diff erent forms of interac-
tion among cantons and of the latter with the federal center is strong evidence 
of  the authority cantons possess aft er the century-long process of  transferring 
powers to  the Confederation. Th e dialectics of  the Swiss federal system dem-
onstrate how the evolutionary development has spiralled, beginning with in-
dependent and strong cantons in  1846–1848, the confederal and later federal 
trend, the weakening of  the cantons, and, once again, cantons’ endeavors for 
more powers in federal decision-making.

Enhanced cooperation contributes to cooperative federalism in Switzerland, 
forming a vast realm of formal and informal relations and institutions. Democra-
tic forms of cooperation among cantons and with the participation of the Confe-
deration bring decision-making closer to the citizens; serving the everyday needs 
of the citizens, which are better seen and obvious from the cantonal perspective 
versus the federal level. Th e democratic character of Swiss federalism is  rooted 
in the recognition of the persisting ambitions of some cantons to feel independent 
and sovereign, on the one hand, and having a wide autonomy of communes and 
allocation of their diversities, on the other hand. Th is three-tier system – federal 
center, cantons, communes – made Switzerland one of the most eff ective federa-
tions in the world.

Th e USA. Th e example of the USA demonstrates the oldest practice of what 
is  now called the fl exibility principle. It is  authorized by  the US Constitution, 
namely in the Compact Clause, which is Article I, Section 10, Clause 3: “No State 
shall, without the Consent of Congress . . . enter into any Agreement or Com-
pact with another State, or with a foreign power,” (Th e Constitution of the United 
States, 1787). By virtue of exception, the US Constitution authorizes the agree-
ments or compacts among states of  the United States, the only condition being 
that the latter should be given congressional consent. Hereby, the US Constitution 
authorizes the horizontal form of enhanced cooperation.

Th e US Supreme Court, however, has ruled that not all interstate agreements 
must obtain the approval of  Congress. In  Virginia v. Tennessee  (U.S. Supreme 
Court, 1893) it held that Congress must approve only two types of compact: those 
that alter the balance of political power between the states and federal govern-
ment; and those that intrude on power reserved for Congress. If Congress grants 
consent, a compact becomes federal law (Cuyler v. Adams, 1981). 

Th e system of interstate cooperation in the USA includes compacts conclud-
ed among the US states and the agencies formed by  the states in  the purposes 
of interstate cooperation and implementation of the above compacts. “An inter-
state compact is a formal binding contract, authorized by or enacted as legislation, 



75

Shaikhutdinova G.R. Enhanced Cooperation in Federal States: Democracy through Asymmetry

between two or more states in their capacity as states” (Litwak, McCabe, Buenger 
& Masters, 2016, xix).

In the USA, the principle of fl exibility has been in use in this form or the oth-
er for about 250 years. Well before the United States was established under the Ar-
ticles of Confederation and Perpetual Union (Articles of Confederation), colonial 
authorities had experience of using mechanisms and processes similar to com-
pacts to resolve their disputes. Rooted in the American colonial era, the compacts 
are the oldest mechanism available to promote formal interstate cooperation (Lit-
wak, McCabe, Buenger, Masters, 2016, p. 4). Th e very fi rst compacts in American 
history were drawn up over state boundary disputes as in the cases of Rhode Island 
v. Massachusetts (U.S. Supreme Court, 1838) and Virginia v. Tennessee. It was the 
20th century when compact practices developed rapidly and began to cover the 
multiple spheres of everyday life, including regional and national policy problems. 
Th e areas where states utilized this mechanism included environmental protec-
tion, regional transportation, water and oil management, nuclear waste disposal, 
land use planning, pollution control, economic development, crime control, in-
surance and licensing. Examples of these compacts are the Interstate agreement 
on  Detainers, the Missouri-Nebraska Boundary Compact, the Central Arizona 
Project, the Interstate Compact on the Placement of Children, the Tahoe Regional 
Planning Compact, etc. In the 21st century the states concluded the Great Lakes-
St. Lawrence River Basin Water Resources Compact, the Surplus Lines Insurance 
Multi-State Compliance Compact (SLIMPACT), the Interstate Compact on Edu-
cational Opportunity for Military Children, the Interstate Compact for Juveniles, 
the Interstate Compact for Adult Off ender Supervision, etc. Physical Th erapy and 
Telepsychology Licensing Compacts, the Medical Licensing Compact, and the 
State Authorization Reciprocity Agreement are under development.

Interstate compacts have served an important – albeit largely unnoticed – 
role in shaping relationships between the states and, at times, between the states 
and the federal government. However, the practice of  enhanced cooperation 
in  the USA has developed in  the direction of  the growing participation of  the 
federal government in inter-state compacts. For example, the federal government 
is party to the Interstate agreement on Detainers from 1971 (Fried, 1978, p. 1). 
When it  joined, it  did so  as a  “state” for purposes of  the agreement, and is  in 
an equal position with the states of the US (Interstate Agreement on Detainers 
Act, 1970). Th e symbiosis of horizontal and vertical forms of enhanced coopera-
tion and the equal status of the federal center and the states in the latter is the 
peculiarity of American system of enhanced cooperation.

Th e formation of  enhanced groups of  states introduces asymmetry to  the 
US federal system. Some American scientists view these interstate arrangements 
as  incompatible with federalism. Interstate compacts violate the pure principles 
of federalism creating sub-federal, supra-state administrative agencies, and a third 
tier of governing authority (Broun, Buenger, McCabe & Masters, 2006, p. 11).

In our opinion, the possibility for states to form enhanced groups in order 
to foster cooperation in particular areas brings the democratic element into the 
US federal system. Th e mere fact that the constituent units are granted the right 
to cooperate and to conclude agreements is a refl ection of the democratic attitude 
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of the federal center towards the units. Th is not only grants the constituent units 
additional rights but also increases their accountability. Th e practicalities of gov-
erning a large, multifaceted, federally designed nation frequently blurs the lines 
of what is distinctly national in scope and what is local. Some 30 of the largest met-
ropolitan areas in the United States extend across state lines aff ecting 25 percent 
of the population of the United States. Th is is precisely where interstate compacts 
provide an eff ective solution in addressing supra-state problems (Ibid., p. 26). 

Moreover, federal authorities are oft en reluctant to meet the regional and lo-
cal needs. Th e compacts are a way to overcome federal insensitivity. At the same 
time, the compacts can eff ectively preempt federal interference into matters that 
are traditionally within the purview of the states but that have regional or national 
implications (Ibid., p. 27). 

Over the years, interstate cooperation in the USA has proven to be an impor-
tant and necessary feature of American democracy.

Canada. Th e analysis of Canadian intergovernmental agreements reveals 
that a  strong tendency for active and long-time federal-provincial, and later, 
federal-provincial/territorial cooperation has existed. Although the Constitu-
tion of Canada of 1867 does not mention it, the provision authorizing the fe-
deral-provincial/territorial cooperation can be found in the Meech Lake Accord 
of 1987. It is stated in the Preamble that fi rst ministers would provide new ar-
rangements to  foster greater harmony and cooperation between the Govern-
ment of Canada and the governments of the provinces and would require that 
annual constitutional conferences composed of  first ministers be  convened 
(Meech Lake Accord, 1987).

Th e increasing role of governments has required them to enter into agree-
ments in  relation to  many activities, whether they are of  federal, provincial 
or shared jurisdiction. Th e vertical dimension of enhanced cooperation is rather 
well developed in Canada. Since 1922 more than 2900 federal-provincial agree-
ments were signed in various sectors, such as education, health and the environ-
ment. One of the fi rst federal-provincial agreements – on the issue of immigra-
tion, a  constitutional power shared between the Parliament of  Canada and the 
provincial legislatures  – was concluded in  1868. Federal-provincial/territorial 
agreements have since multiplied. Th e examples are the Canada Job Fund agree-
ments, the Gas Tax Fund Agreements, the Infrastructure Bilateral Agreements, 
the Infrastructure Framework Agreements, and the Bilateral Health Agreements. 
In 2009–2013 the Reciprocal Taxation Agreements with provinces and territories 
were signed between the Canadian government and 8 provinces and 3 territories. 
Th e exceptions were Alberta and New Brunswick. 

Th e Government of Canada has entered into an Environmental Occurrences 
Notifi cation Agreement with the government of each of the following provinces 
and territories: Ontario, Manitoba, British Columbia, Saskatchewan, Alberta, Yu-
kon and the Northwest Territories. Th e purpose of these Notifi cation Agreements 
is to establish a streamlined notifi cation system and reduce duplication of eff ort for 
persons required to notify federal and provincial/territorial governments of an en-
vironmental emergency or environmental occurrence, such as an oil or chemical 
release. Under these Notifi cation Agreements, 24-hour authorities operating for 
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the provinces and territories receive emergency or occurrence notifi cations and 
transfer this information to the federal Department of  the Environment, which 
is essential for the timely and eff ective oversight of the response, as may be war-
ranted (Government of Canada, 2017).

Th e most recent example is the Canadian Free Trade Agreement of 2017 (Ca-
nadian Free Trade Agreement, 2017).

Th e bilateral “province-to-province” and multilateral agreements of  which 
the Canadian government is not party to, form another horizontal layer of legisla-
tion. Th e examples are the Reciprocal Agreement between the Province of Ontario 
and Québec concerning Drivers’ Licences and Traffi  c Off ences of 1988 and a large 
group of Trade Enhancement Arrangements with the participation of two to fi ve 
provinces and (or) territories such as the New West Partnership Trade Agreement, 
the Trade and Cooperation Agreement between Québec and Ontario, and the In-
terim Agreement on Internal Trade in Agriculture and Food Goods, etc.

Th e Constitution of Canada makes a  clear distinction between provinces 
and territories. Th e provinces exercise constitutional powers in their own right; 
the territories exercise delegated powers under the authority of the Parliament 
of Canada. Th is a priori asymmetry of Canadian federalism is based on the dif-
ferent status of provinces and territories. However, over the past 40 years, major 
changes have occurred in the governance of the territories. Federal statutes have 
established a  legislative assembly and executive council for each territory and 
province-like powers are increasingly being transferred or “devolved” to territo-
rial governments by the Government of Canada. Th is process, known as “devo-
lution”, provides greater local decision-making and accountability (Government 
of Canada, 2017).

Th e a priori asymmetry in Canada is combined with treaty-based asymme-
try shaped by  the various federal-provincial/territorial arrangements. Provinces 
and territories form diff erent groups solving a wide variety of problems, including 
agreements, constitutional and regular conferences, joint agencies, etc. Th e parti-
cipation of the Canadian government in a large number of agreements on an equal 
footing with constituent units (as in the Free Trade Agreement of 2017) shows the 
respect for the latter from the part of the federal center and the willingness of the 
federal government to support the two-level sovereignty in Canada. 

Th e Russian Federation. Enhanced cooperation in  the Russian Federation 
has been developed since 1992 in its horizontal and vertical dimensions. Th e fe-
derative system in Russia demonstrates diff erent forms of cooperation among 
constituent units of federation and constituent units and the federal center.

The well-known Federative Treaty was signed on March 31, 1992 by all 
constituent units of  the Russian Federation with the exception of Tatarstan and 
Chechnya. It was the fi rst document to form the basis for asymmetry in the Rus-
sian federal realm: it  consists of  three treaties each regulating the relationships 
of the federal center and the diff erent types of constituent units. Th e scope of com-
petencies of the latter is diff erent.

Th e constituent units of the Russian Federation implementing the relevant 
provision of  the federal Constitution (Constitution of  the Russian Federation, 
1993), initiated bilateral treaties with the federal center. It was in February 1994 
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when the fi rst treaty was concluded between the Russian Federation and the Re-
public of Tatarstan. It regulated delimitation of jurisdictional subjects and mu-
tual delegation of authorities between the bodies of state power of the Russian 
Federation and the bodies of state power of the Republic of Tatarstan. Th e treaty 
tried to fi ll the gap that occurred in the system of delimitation of jurisdictional 
subjects between the federal center and constituent units. As a matter of  fact, 
the  exclusive competencies of  the federal center and the joint competencies 
of the federal center and the constituent units are regulated in detail in the fe-
deral Constitution, while the exclusive competencies of the constituent units are 
being formed residually, i.e. aft er what is  left  beyond the competencies of  the 
federal center and joint competencies. 

Th e constituent units of the Russian Federation had followed the fi rst “verti-
cal” treaty and 42 treaties were concluded between the Russian federal center and 
constituent units. 

Th e treaty administrative practice, however, was active only until 1998; since 
that year no more treaties have been concluded. At the turn of the century, the ten-
dency in the development of the Russian Federation has changed gradually. Th e is-
sue of delimitation of  jurisdictional subjects between the bodies of  state power 
of the Russian Federation and the bodies of state power of constituent units was 
regulated by the federal law (Federal law, 1999). Federal laws have supremacy over 
bilateral treaties. In 2001–2002, most of constituent units terminated the treaties 
with the federal center. Th e Republic of Tatarstan was the only constituent unit 
to conclude a new treaty in 2007 for the term of ten years. Now the possibility and 
necessity for a new treaty is widely discussed.

Enhanced cooperation was vitally important in a multi-ethnic state like the 
Russian Federation. We support the well-known thesis of the Soviet era that fe-
deralism was a form of solving the nationality issue. We assume that asymmetry 
in Russia is a priori asymmetry and begins from the very structure of the federal 
setting, i.e. the existence of  six diff erent types of constituent units. According 
to the Russian Constitution, their status is diff erent: being “a state” for the re-
publics, and an ordinary constituent unit for a krai, oblast, etc. Th is asymmetry 
can be called functional, or formal, having its basis in the federal Constitution. 
Enhanced cooperation in  its vertical form gives rise to another type of asym-
metry  – the treaty-based asymmetry; it  presupposes the diff erences in  status 
of the units of one level. For example, all of the republics had treaties with the 
federal center, but the scope of the exclusive authority they gained out of these 
was diff erent. Moreover, three treaties – with Tatarstan, Kabardino-Balkaria and 
Bashkortostan  – regulated not only the delimitation of  jurisdictional subjects 
between the federal and regional levels, but also the mutual delegation of au-
thorities, which means equal relationships between the two levels of federation 
in the issue of delegation of authorities.

As the vertical treaties were no longer prolonged, the constitutional mecha-
nism of delimitation of authorities was left  to be a  single mode of delimitation 
of authorities in the Russian federal system. Only the treaty between the federal 
center and the Republic of Tatarstan had its continuation; it was adopted by fe-
deral law in 2007 (Federal law, 2007).
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Th e vertical enhanced cooperation in the Russian Federation in the 90s in-
troduced treaty-based asymmetry into the federal system. Th e constituent units 
were each granted its own list of exclusive competencies. Th is multi-asymmetric 
federal system ensured the democratic rights in a broader sense and in a specifi c 
way vis-à-vis the constituent units. Th e multiethnicity of  Russia and the rights 
of national groups were taken into account. Republics and the other constituent 
units were granted the possibility to  pursue their own manner of  development 
with due attention to national, historic, cultural, linguistic and confessional pecu-
liarities. Th ey have since formed a modern structure of state power and legislation, 
implemented individual models of economic and social reforms and formed in-
stitutes of civil society. Th e well-known example is “the soft  entry into the market 
[economy – added by G. Sh.]” in Tatarstan. 

Th e Russian Federation of 1992–2002 was a multi-asymmetric constitution-
al-treaty federation. As the vertical dimension of enhanced cooperation does not 
practically develop nowadays, the form of federation has changed into asymmetric 
constitutional. However, the possibility of returning to the treaty practices is not 
prohibited by law and is used by some constituent units.

Results

1. An examination of case studies of Switzerland, Canada, the USA and the Rus-
sian Federation reveals that enhanced cooperation in modern federations has 
horizontal and vertical dimensions. Th e horizontal cooperation is represented 
by agreements among constituent units of a federation, the vertical cooperation 
is represented by agreements between a federal center and constituent unit(s). 
Th e horizontal dimension of enhanced cooperation is rather strong in all fe-
derations, the vertical dimension is well developed in Canada and Switzerland, 
less developed in the USA and poorly represented in modern Russia. In terms 
of authorizing enhanced cooperation by law, federations of the Romano-Ger-
man family – Switzerland and Russia – regulate it in federal constitutions; fe-
derations of Anglo-Saxon family – the USA and Canada – either do not regulate 
it through the basic law or do it by virtue of exception, as in the USA. Enhanced 
cooperation is being developed ad hoc due to recognition by courts.

2. Th e implementation of the principle of fl exibility introduces the treaty element 
into the structure of a federation, in particular when the treaties are concluded 
on the initiative of a federal center or with its participation. Th e USA and Swit-
zerland are classic treaty federations, while Russia passed the period of a de jure 
constitutional-treaty federation in 1992–2002 and is now a de facto constitu-
tional federation.

3. Asymmetric federations based on enhanced cooperation belong to the coop-
erative type of federations. Th ey provide formal and informal procedures and 
institutions for the collaboration of two levels of authorities, very oft en with 
the participation of the municipal level. Cooperative federalism is a unique 
form of checks and balances that allows the constituent units not to be con-
cerned about any possible seizure of  their powers by  a  federal center and 
to maintain strong confi dence in negotiating cooperation.
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Conclusions

Enhanced cooperation inevitably leads to asymmetry within the federal sys-
tem. Very oft en, it  is the second level of asymmetry following the a priori form 
of  asymmetry, being understood as  a  constitutionally regulated unequal status 
of constituent units such as provinces and territories in Canada or six diff erent 
types of  units in  the Russian Federation. Th is second level of  asymmetry can 
be called treaty-based asymmetry because it originates from the treaties concluded 
among constituent units and (or) a federal center. Th e possible results of treaty-
based asymmetry are twofold: (1) the formation of enhanced groups of constitu-
ent units that solve the issues of mutual concern and (2) the establishment of dif-
ferent status for the units of one level with the backing of a federal center. 

Asymmetric federation as a pluralistic form ensures democratic rights, the 
minorities’ rights, representation and participation. Asymmetric federation 
is  a  mutual acknowledgement of  the status of  a  federal center and constituent 
units. In these relationships, the respect for the rights of the units from the part 
of a federal center is a key element. Asymmetric federations are the response to the 
challenge of the units for the federal government. Th e democratic rights in  lin-
guistic, cultural, religious and economic spheres do  not oft en require the same 
level of recognition. One national or linguistic group will be content with the cul-
tural autonomy; the other will be satisfi ed with the status of the constituent unit 
of a federation. Th e asymmetric composition of a federation allows for responding 
to these diff erent ambitions in diff erent forms. Th e possibilities vary from territo-
rial and cultural autonomy to the constituent units and associated states.

Th ere is no doubt that asymmetric federation is a more complex and diffi  -
cult to manage polity in comparison with symmetric federation. However, there 
are signs of asymmetry even in classic symmetric federations despite it not being 
authorized by  law. Federations as dynamic, self-developing societies accommo-
dating diverse groups and interests react to the challenges of these diversities and 
keep them united in order to achieve mutual progress.
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